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view of the seemingly growing practice of routinely filing motions to dismiss before evidentiary hearings are
held, I believe requiring a written opinion by the arbitrators - if they dismiss
before hearings are held - would also
be appropriate. Such a requirement
would not be a challenge to arbitrator
authority, but would merely seek an
explanation as to why further hearings
are unnecessary.
Imposing this additional safeguard
would impress upon the arbitrators the
unusual nature of the relief sought finality without an evidentiary hearing
- and, as a result, might help to weed
out motions that are abusive and intended only to discourage or punish
adversaries. Indeed, if this does not
prove adequate, perhaps consideration
can be given to an additional requirement that pre-hearing motions to dismiss should be granted with prejudice

only when the panel is unified, enabling the hearing to proceed if one
panelist thought it advisable.
Together, these measures will continue to permit appropriate motions to
dismiss to be considered, while curbing abuses. Sharpening arbitrator
awareness with respect to abusive motions might also discourage parties in
the first place from filing such motions ,for if arbitrators find that they are
filed in bad faith, they can always impose costs or sanctions.
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otions to Dismiss

indicate that a motion to dismiss was
made by one or more Respondents in
the "Other Issues" section of the Award
and whether or not the motion was
denied or granted.
Recording such motions in the
Award is not an express requirement,
but it responds to the Rule 10330 mandate to provide a "statement of any
other issues resolved.. ." and the practice has been a standard one at NASD
for many years. The Chart below re-

flects survey results fromSAC1sAward
Database for Customer-Member
Awards issued from 2002-2006. We
restricted our search criteria to customer-initiated matters reflecting compensatory claims above the Small
Claims threshold, because evidentiary
hearings are not standard practice in
Small Claims cases, and we measured
results only in the first nine months of
each year (for easier comparison to the
2006 results).
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