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Post-Award Proceedings:
“It’s Not Over ‘til It’s Over”

Few would argue against some
right of judicial review being accorded
those who have received adverse deter-
minations in arbitration. Inherentin the
concept of due process is the guarantee
of fundamental fairness in any proceed-
ings which adjudicate people’s legal
rights. If limited review of arbitration
Awards by the courts were not enumer-
ated in the Federal Arbitration Act and
the model Uniform Arbitration Act,
then the courts would no doubt have
made provision.

On the other hand, a basic ingredi-
ent of the practical-idealistic mix that
defines arbitration, and sets it apart
from the Diogenesic search for truth to
which litigation sometimes aspires, is
the principle of finality. Finality drives
the arbitration process, for it assures
that expenditures of time and money
will reach an end, that the process can
be streamlined (i.e., no need to set a
record for appeal), and that, at some
reasonable point, a resolution can be
had on the merits, if the parties so
desire.

Preserving an appropriate balance
between the need for finality and the
protections offered by judicial over-
sight secures the opportunity for an ar-
bitration process that is at once effec-
tive and fundamentally fair. How does
one measure whether that balance is
being maintained? SAC surveyed our
collection of court decisions from
1988-1990 in the September 1990 is-
sue, 4 SAC 9(3), to see whether an
increase in the number of Award chal-
lenges was tempting courts to stray
from the limited review tenets that safe-
guard the finality principle. In this
article, we repeat the exercise, while

updating our survey of cases to reflect
the more recent decisions summarized
in SAC’s 1991 volume of newsletters.

Readers of SAC will know that the
court opinions summarized in the
“Articles & Case Law” section are
limited to those decisions that relate to
arbitration issues in a broker-dealer
context. We rely upon subscribers,
case reporters (both state and federal),
LEXIS searches, and various other
devices to find as complete a set of
decisions in this area as feasible. Notall
vacatur attempts are represented here,
we are certain, nor are all of the vacatur
orders actually entered by the courts.

As an aside, some vacatur pro-
ceedings actually end in a settlement
and include a stipulation to vacate the
underlying Award! We have seen this
technique employed in at least two
Florida cases where punitive damages
were awarded. While we cannot say,
suspicious minds might view this tactic
of voiding the Award with its element
of punitive damages as an additional
safeguard to insulate the settlement
amount from a claim by the State to its
share of punitives under the “60%-
40%” split mandated by Fla. Stats. 768.
Respondents, of course, obtain a some-
what lower pay-out and get the psychic
benefit of telling others the “outra-
geous” Award was vacated by the
courts.

On to our survey — we analyzed
173 court decisions from our 1991 is-
sues and found 50 cases where post-
Award challenges were launched by
defeated or dissatisfied parties. These
“Award Challenge” cases form a larger

cont'd on page 2
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percentage of the whole than in previ-
ous years, as Chart A below illustrates.
In the 1990 survey, we noted that arbi-
~ tration’s predominance in this field, its

growing complexity, and the larger size
of claims and Awards make challenges
to arbitral determinations more likely
than in the past. The increased flow
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does not necessarily arise from a
greater anticipation of success in the
courts.

As the chart shows, only 12 of the
50 petitions to vacate met with success.
One of those has since beenreversed on
appeal (Robbins v. PaineWebber, 4
SAC11(17)). Another involved vacat-
ing ajury verdict, rather than an arbitra-
tion Award (Clark v. MLPES, 4 SAC
4(13)), in order that arbitration might
proceed. In a third, vacatur was
deemed unnecessary, the Court opting
instead merely to accord the procedural
right sought by the petitioner (Brown v.
Taylor, 4 SAC 10(5)).

Onapercentage basis, broker chal-
lenges to the arbitral decisions were
slightly less of a contributing factor in
1991 versus 1990. Twenty of the 50
vacatur attempts were launched by the
brokerage side (and 6 of the 12 success-
ful petitions were broker-initiated).
We use the term, “brokerage side,”
since 7 of the 20 vacatur attempts were
carried forth by individual brokers, not
brokerage firms. The remaining bro-
ker-initiated petitions were distributed
among 11 brokerage firms. Only Dean
Witter Reynolds accounted for more
than one Award challenge (DWR v.
Bork, 4 SAC 7&8(13); Lee & Cho v.

DWR, 4 SAC 9(16); Szuts v. DWR, 4
SAC 3(16))

CHART A
Award Vacaturs - Survey of Case Decisions
No. of No. of No. of BD Successful Collateral

Year Cases Challenges __Challenges Challenges Attacks
1988 82 7 1 3* 1
1989 139 14 2 3 2
1990 95 (136) 21 (30) 10 7() 0
1991 173 50 20 12* 2

* Among the successful petitions was one vacatur which was reversed on appeal.

** Numbers in parentheses represent full-year figures vs. those used in the Sept. 1990 article.

Thirteen of the petitions challenged
New York-based Awards. The next
three states in order were California (6),
Florida (4), and Illinois (4). These four
states led the list of active states, in
SAC’s 1991 tabulation of Awards sta-
tistics (See “State Chart,” 4 SAC 5(2)),
and accounted for about 55% of the
Customer-Member (i.e., customer-ini-
tiated/over $10,000) Awards issued.
The distribution of vacaturs is spread
among nine situs states and no more
than two appear in any one state.

Protesting the Award

The objections to Awards in the
1991 group of vacatur attempts are
summarized in the “Bases for Vacatur
Petitions,” Chart B. In constructing the
Chart, we accounted only for the major
objections asserted, since some moving
parties followed a “shotgun” approach.
Still, in some cases, there is more than
one objection listed on the Chart for a
particular case.

The objections are grouped into
the legal categories forming the basis
for the vacatur petition. In theory, only
the four grounds for review listed in
Section 10 of the Federal Arbitration
Act are available to petitioners.
“Manife isregard of the law,” judi-
by the Supreme Court in

Wilko v. Swan, 346 U. S. 427, 436-37
(1953), and fleshed out by the Second
Circuitin Bobker v. Merrill Lynch, 808
F.2d 930 (1986), is accepted today by
most of the federal circuits as an addi-
tional ground for vacatur. Asdescribed
by the Second Circuit, the “manifest
disregard” concept demands the fol-
lowing elements:

The error [of law] must have

been obvious and capable of

being readily and instantly
perceived by the average per-

son qualified to serve as an ar-

bitrator. Moreover, the term

‘disregard’ implied that the

arbitrator appreciates the ex-

istence of a clearly governing
legal principle but decides to
ignore or pay no attention to
it... The governing law al-
leged to have been ignored by
the arbitrators must be well
defined, explicit, and clearly
applicable. We are not at lib-
erty to set aside an arbitration
panel’s award because of an
arguable difference regarding

the meaning or applicability

of laws urged upon it. Id. at

933-34.

Arguments of constitutional di-
mension, e.g., due process, are s€pa-
rately listed in the Chart, although a
cont'd on page 3
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guarantee of fundamental fajrness in
the arbitration proceedings could le-
gitimately be read into the four Section
10 grounds.

Collateral Challenges

Finally, there is the collateral at-
tack, a phenomenon of incidental crea-
tion that grew out of 1988 amendments
to the Federal Arbitration Act (1 SAC
8(1)). When Section 16 of the FAA was
enacted, Congress’ presumed intent

OST-AWARD cont'd from page 2 |

courtorders favoring arbitration to only
those certified as significant and to
provide for immediate appeals where
arbitration is denied by a trial court. As
a consequence, those compelled to
arbitrate against their current will must
generally await the outcome in arbitra-
tion before final judgment on the court
order is entered and an appeal becomes
possible.

While that, no doubt, eliminates a
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also has the unfortunate effect of pro-
viding grounds for appeal that could
result in vacatur of the arbitration
Award, despite the absence of any defi-
ciencies in the arbitration proceedings.
In one of the cases surveyed, for ex-
ample, an arbitration which followed a
court’s order to arbitrate all of the
Claimant’s allegations was subse-
quently nullified and the Award va-
cated, when an appellate court found
that the federal securities law claims
should not have been arbitrated

was to limit interlocutory appeals of large number of potential appeals, it cont'd on page 4
CHART B
Bases for Vacatur Petitions (50 Cases)
Applicable Objection Incidence of Moving Party*

Law Asserted Objection B/D Non-B/D
FAA §10(a) | Fraud & Undue Means 4 - 4/1
FAA §10(b) [ Evident Partiality/ Bias 8 2/0- 6/0
FAA §10(c) |Arbitrator Misconduct’ 18 8/1 10/1
FAA §10(d) | Exceeding Powers” 10 715 3/1

Constitutional | Due Process 2 2/0 .
Case Law Manifest Disregard ’ 11 2/0 9/3
FAA §16 Collateral Attack’ 5 1/1 4/1

* The figures appearing in columns under "Moving Party" indicate, first, the number of times the objection was made and,
following the slash, the number of times the objection was successfully asserted. Example: Non-B/D's made "manifest
disregard" objections in 9 cases and in 3 instances the objection was successfully asserted.

Subcategories:

1) "Arbitrator Misconduct" - bases for objections in this category relate to evidentiary rulings by the Arbitrators (5/1),
refusals to postpone scheduled hearing dates (7/1), claims of inadequate discovery (4/0) and alleged witness perjury (2/
0).

2) "Exceeding Powers" - bases for objections in this category relate to the particular relief granted in the Award (6/3), the
6-year eligibility rule (1/0), and failure to follow the terms of the agreement (3/2).

3) "Manifest Disregard" - bases for objections in this category relate to Arbitrators' failure to award requested relief
provided by statute (5/2), liability (or non-liability) protests (3/0), and unexplained damage awards (3/0).

4) "Collateral Attacks" - bases for objections in this category relate to purported procedural errors in the pre-arbitration/
trial phase (1/0), Rule 15¢2-2 objections (2/2) and incorrect orders to compel arbitration (2/0).

Note: There were four jurisdictional dismissals of petitions initiated by "Non-B/D's," where the Court did not reach the

merits of the petition. Two of these were based on the lack of federal jurisdiction and two petitions were ruled untimely]
filed.
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(Wiepking v. Prudential Securities,
“Articles & Cases,” this issue). Noth-
ing was wrong with the arbitration
decision in that case; but, the portion

‘relating to the federal securities claims

could not stand, in light of the Sixth
Circuit’s ruling.

Collateral attacks are worrisome -

for their potential to expand the very
limited bases upon which arbitration
Awards may be vacated. In theory, any
appealable issue that, differently de-
cided by the trial court that ordered
arbitration, would have altered whether
and how the order issued is now
grounds to vacate. One attempt that
failed, but which illustrates the point,
occurred in Gargallo v, Quick & Reilly,
4 SAC 3(13). There, petitioner ob-
jected to a late Answer by defendant in
the original litigation. If granted, the
ruling might have defaulted defendants
and cast aside the arbitration Award as
anullity. Inanother New York case, the
objection in post-Award proceedings
was to the point size of the type used in
the arbitration agreement (Shearson v.
Tamary, 4 SAC 6(17)).

Happily, collateral attacks have
not comprised a large percentage of the
Award challenges in our surveys.
Charts A & B both indicate that collat-
eral attacks have a relatively high rate
of success for moving parties and they
could easily be more plentiful. The
potential, then, for this type of Award
challenge to compromise the principie
of finality is fearsome.

Exceeding Powers

Among the statutory grounds for
vacatur, objections based upon Arbitra-
tors exceeding their powers demon-
strated considerable potency. Section
10(d) of the FAA permits vacatur of an
Award, “[w]here the arbitrators ex-
ceeded their powers, or so imperfectly
executed them that a mutual, final, and
definite award upon the subject matter
submitted was not made.” The “Ex-
ceeding Powers” provision seeks to
prevent Arbitrators from deciding mat-
ters not submitted to them or from
awarding relief not contemplated by
the agreement between the parties.

4

With the ongoing controversy over
the extent of Arbitrators’ ability to
award extraordinary relief, particularly
in the form of punitive damages or
attorney fees, it is not surprising that
many post-Award battles concentrated
on this FAA passage. As might be
expected, broker-dealers asserted this
provision more frequently than inves-
tors, in an effort to combat punitive
damage and attorney fee assessments.
One investor unsuccessfully tried a
similar challenge to the Arbitrators’
authority to award attorney fees, when
he was ordered to pay the Respondent
broker’s attorney fees following dis-
missal of his claims (Apollo v.
Rokopoulos, 4 SAC 7&8(12)).

Arbitrator Bias

Yielding no benefits to moving
parties in post-Award proceedings
were attempts to demonstrate “evident
partiality” or Arbitrator bias. The
Arbitrator is perhaps a natural target of
the disgruntled vanquished in the post-
Award period; there is undeniably a di-
rect correlation between the Arbitra-
tor’s role and the unsatisfactory result.
The claiming customer may be the most
likely to suspect bias and to take this ap-
proach, because of the stili-prevalent
perception of many that SRO arbitra-
tion favors the industry.

The statistics demonstrate,
though, that imputing an ulterior and
improper motive to the Arbitrator’s
conclusions, in an effort to impugn the
Award, is rarely a fruitful effort. Not
one application, based on allegations
against one or more of the Arbitrators,
met with success. In one case, the
allegation of bias was predicated upon
the fact that an Arbitrator maintained an
account with Fidelity and Respon-
dent’s expert was a manager of a Fidel-

ity office (Coppola v. Chas. Schwab, 4
SAC 10(5)).

Another’s allegation of bias was
essentially based upon the premise that
the Arbitrators evidenced partiality
because they did not like Claimant’s
lawyer or his conduct at hearing — a
dangerous precedent, had it been en-
dorsed. The Court rejected the allega-
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tions, underscoring the distinction be-
tween displeasure with counsel and
prejudice against his client. If there
were “hard feelings,” ruled the Court,
they did not constitute partiality or
prejudice against the client (Cook
Chocolate v. Salomon, Inc., 4 SAC

-1(14)).

Disclosure is critical when a po-
tential conflict may have substance. In
Ackerberg v. Piper Jaffray & Hop-
wood, 4 SAC 4(11). Here, Piper chal-
lenged a AAA Award, which included
$75,000 in punitive damages (SAC ID
#9007055), arguing that one of the
Arbitrators, an attorney, represented a
party in unrelated litigation involving
PI&H. Disclosure of this circumstance
had been made early on, however, and
no objection was voiced. That the
conflict became more serious as the
unrelated litigation progressed was a
foreseeable possibility, said the Court.
To prevail on a challenge of "evident
partiality,” a party must demonstrate
"overt misconduct or disqualifying
bias" of an undisclosed nature.

Misconduct - Postponements

Allegations of Arbitrator miscon-
duct are generally aimed at important
arbitral rulings during the course of the
proceeding. Section 10(c) of the FAA
allows vacatur of an Award if “...the
arbitrators were guilty of misconductin
refusing to postpone the hearing, upon
sufficient cause shown, orinrefusing to
hear evidence pertinent and material to
the controversy; or of any other misbe-
havior by which the rights of any party
have been prejudiced.”

Seven of the 18 vacatur attempts
under this category were by brokerage
Respondents, specifically asserting
that they were improperly refused a
valid postponement request. Several
claimed that a material witness was
unavailable on the scheduled hearing
date or that counsel had conflicting
commitments (LoPriore v. Stuart-
James, 4 SAC 11(12); Pyle v. Securi-
ties USA, 4 SAC 5(16); Schmidt v.
PWI, 4 SAC 6(16)). One such claim
considered the due process implica-

cont'd on page 5
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tions of refusing to await the conclusion
of criminal proceedings against the
Respondent broker before proceeding
with the arbitration (Robbins v. Thom-
son McKinnon Secs, 4 SAC 4(16)).

None of these objections passed muster
with the courts.

The most sensitive predicaments
that arise with charges of “misconduct”
for refusing a postponement concern
requests for more time to retain coun-
sel. The right to counsel is assured
under SRO Rules. On the other hand,
some Respondents will seek delay by
extending the search for counsel. The
prudent Arbitrator will usually allow
sufficient time to parties who want
counsel before standing fast ona sched-
uled hearing date. In Martin v. Little, 4
SAC 11(13), the Court found that the
Respondent broker had had ample time
to retain counsel, even though a last-
minute settlement by the co-Respon-
dent broker-dealer had changed his
view of the need for an attorney. The
opposite conclusion was reached in
another case and the Award was va-
cated (See, Linchan v. Wolff, infra).

Evidently, the availability of an
expert witness is not as critical. When
Respondent’s expert witness passed
away shortly before hearing, the Arbi-
trators in Lee & Cho v. DWR, deter-
mined to proceed and refused a post-
ponementrequest. Dean Witter won an
initial round in the post-Award pro-
ceedings, but on appeal the vacatur was
reversed, 4 SAC 9(16). The Florida
appellate court found that the lower
court was influenced by facts intro-
duced during the vacatur proceedings,
which had not been before the Arbitra-
tors. Given what the Arbitrators knew,
said the Court in Lee & Cho, there was
no “abuse of discretion” or “miscon-
duct.”

The Lee & Cho ruling supplies
interesting insight into the judicial per-
spective on arbitral determinations.
Where the “upon sufficient cause
shown” test for a postponement was not
met before the Arbitrators, later prof-
fers of evidence were not acceptable.
Treating objections not made as waived

and evidence not offered as excluded is
a common appellate posture regarding
trial procedure. Introduced into arbi-
tration, the approach may mean that
lawyers will become more sensitive to
“protecting the record” in arbitration.
This would not seem a welcome devel-
opment, but practitioners will have to
regard the fact that failure to object
during the arbitration has been used in
post-Award proceedings to uphold a
punitive damage award (DWR v. Bork,
4 SAC 7&8(13)) and to approve the
arbitral assessment of attorney fees

(Apollo_v. Rokopoulos, 4 SAC
7&8(12)). ’

Misconduct - Evidence

The second portion of FAA, Sec-
tion 10(c), the “Pertinent & Material
Evidence” clause, requires Arbitrators
to avoid evidentiary rulings which are
so clearly wrong and so important to a
party’s case that the exclusion amounts
to “misbehavior.” The bulk of the chal-
lengesin this category were initiated by
investors (“non-BD’s”). There were
eight instances where Claimants ar-
gued that evidence denied to them in
discovery or refused at hearing materi-
ally prejudiced the outcome. Only one
of these challenges drew a vacatur rul-
ing from the court (Robbins v. PWI, 4
SAC 2(15)). That ruling was subse-
quently reversed on appeal to the Elev-
enth Circuit (Robbins v. PWI, 4 SAC
11(17)).

Such challenges to Arbitrators’
rulings on evidence during the course
of the proceedings are generally met
with a skeptical eye by the courts.
Petitioners are often seen by the re-
viewing courts as seeking a de novo
review of the case or trying to cast
possible errors as matters for judicial
scrutiny. As the Court stated in Sebbag
v. Shearson, Fed. Sec. L. Rep. (CCH)
995,775 (SDNY, 1991), its proper
function is not “to review each eviden-
tiary ruling of the arbitrators, and deter-
mine whether we agree with it. Rather,
this Court must look at the proceedings
as a whole, and determine whether or
not petitioner was afforded a fair hear-
ing.”
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Allegations of perjury place a re-
verse spin on the “pertinent and mate-
rial evidence” clause by arguing that
the presence of tainted evidence mate-
rially affected the Arbitrators’ deci-
sion. In one case (Coppola v. Chas.
Schwab, 4 SAC 10(5)), the general
charge of perjury was asserted against
Respondent’s defenses and testimony;
but the Court found no “clear evidence”
to support the allegations. In Drexel
Burnham [ambert v. Lane, 4 SAC
3(12), the Court responded similarly to
charges that 3 of DBL’s witnesses per-
jured themselves. Evidence of perjury,
it stated, may warrant vacatur of an
arbitration Award, but the perjury must
be intentional and material and “it must
be shown that such evidence [of the
perjury] could not have been available
by diligent efforts at the time of the
hearing.”

Somewhat disturbing is an appar-
ent willingness on the part of courts,
faced with “pertinent and material evi-
dence” objections, to equate discovery
request refusals with evidentiary rul-
ings excluding evidence. No court has
decided that denial of a discovery re-
quest in arbitration deprived a party of
evidence so material to the case as to
warrant vacatur. Still, several courts
have entertained objections asserting
just that without distinguishing be-
tween discoverability and the admissi-
bility of evidence (e.g., Berlacher v.
PaineWebber, supra, (request for order
tickets and post-hearing briefs); Cop-
pola v. Chas. Schwab, supra, (request
for telephone records and appearance
of Schwab personnel); Merrill Lynch
Futures v._ Gousios, 4 SAC 4(16),
(production of “material documents”
from ML Futures)).

Formal discovery in securities
arbitration is a relatively new concept
and one that was conceived as pur-
posely limited. Norecord is kept of pre-
hearing conferences; the rulings are
often verbal or hurriedly composed.
The procedures rely a great deal still on
voluntary cooperation and “self-help.”
If the discovery process is to become
another area for judicial review, the

cont'd on page 6
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pressure for greater formality and thor-
oughness will likely develop. With

that, of course, would come greater
expense and delay.

The key will be the standard of
review. In Coppola v. Chas Schwab,

supra, the Court expresses its view as to

the right line of demarcation: “fu]nless .

the Arbitrators’ refusal to require the
production of additional evidence is so
egregious as to clearly have deprived
Petitioners of a fundamentally fair
hearing, even if that refusal was clearly
erroneous, it does not warrant a vacatur
of the award.”

Fraud & Undue Means

Section 10(a) of the FAA states
that vacatur is available “{w]here the
award was procured by corruption,
fraud, or undue means.” The undefined
term in this provision that has an uncer-
tain elasticity is “undue means.” There
have been few cases in the past dealing
with objections based upon “undue
means.” Three of the four vacatur at-
tempts under Section 10(a) alleged
procurement of the Award through
“undue means.” One of the cases took
an expansive view and ordered the
Award vacated (A.G. Edwards v.
McCollough, 4 SAC 3(10)).

In the other two cases, vacatur was
denied. In one, allegedly perjured tes-
timony was held, even if proved, to be
beyond the purview of the “undue
means” provision (Coppola v. Chas.
Schwab, supra). The use of “undue
means” by Respondents “is not,” said
the Court, “a ground recognized for
vacatur of an arbitral award under the
FAA. Petitioners do not contend that
the Arbitrators acted inappropriately
during the arbitration proceedings....”
(emphasis added). In Sorren v. Pruden-
tial-Bache, 4 SAC 4(18), a similarly
limited role for “undue means” was
adopted. Objections to allegedly preju-
dicial evidence accepted by the Arbi-
trators under the “undue means” clause
were rejected. “Without attempting a
comprehensive definition, we think
‘undue means’ refers to such matters as
ex parte communications or undis-
closed relationships between an arbi-

6

trator and one of the contestants...,”
said the Sorren court. (But, see, Bonar
v. Dean Witter Reynolds, 1 SAC
1(6)(perjury of expert constitutes
fraudulent procurement).

Award Vacaturs

Undue Means - McCollough

A.G, Edwards v. McCollough, su-
pra, imbued the lackluster “undue
means” clause with new definition.
This case stands out among those grant-
ing vacatur to a disputant after arbitra-
tion. For one thing, the issues decided
in the case are still not finally decided.
The Ninth Circuit will be hearing oral
argument on the case in June 1992. If
upheld, the ruling would expand the
bases for vacatur to include conduct by
counsel and, perhaps, a new standard of
review where statutory claims are at
issue.

In McCollough, an Arizona fed-
eral court vacated an Award in favor of
A.G. Edwards for a $250,000 debit
balance and held that “certain facially
meritless defenses” made by Edwards
to claims by the McColloughs under the
state securities statute and the Arizona
Consumer Fraud Act warranted its ac-
tion. The brokerage firm’s Statement
of Answer and position at hearing
adopted two positions on Arizona law,
which the Court declared “blatantly
against the state of the law.”

Here, it was not the Arbitrators
who were accused of misconduct, but
the Respondents, presumably for mis-
leading the Panel’s majority (one of the
Arbitrators, a local securities practitio-
ner, dissented, a factor which could
have played a part in the Court’s deci-
sion). Edwards’ assertions that con-
tributory negligence is a defense to a
state securities violation and that the
consumer fraud statute is inapplicable
to securities transactions misstated the
law and led to an Award procured
through “undue means,” the Court
found.

If McCollough stands, a negative
corollary to “manifest disregard” may
be established. The “manifest disre-
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gard” concept holds that Arbitrators,
who are informed of the law, where the
law is clear, and who then ignore the
law, may be overturned. “Undue
means,” a la McCollough, states that
Arbitrators, who are incorrectly in-
formed of the law, where the misstate-
ment is clearly wrong (i.e., in manifest

“disregard), may be overturned.

Whether a nexus must be established
between the misstatements and actual
adherence by the Arbitrators to the
misstated law, is a point upon which the
decision is silent.

The remaining eleven cases that
represented successful challenges to
prior dispositions, in whole or in part,
fall into one of three general categories:
the Arbitrator’s authority under the
arbitration agreement, and actions of
either omission or commission by the
Arbitrators that led to vacatur.

Arbitrator Authority

The authority afforded to Arbitra-
tors to deal with the disputes before
them is often described as sweeping. In
fact, the nature and extent of that au-
thority derives from the agreement of
the parties and, through incorporation
by reference, the arbitration rules of the
sponsoring forum. In the six decisions
discussed below, an implicit or explicit
limitation on the scope of the agree-
ment — and, therefore, on the Arbitra-
tors’ authority — was the deciding
factor in persuading the court to grant
the moving party’s petition. Those
restrictions can be described as claim
limitations, temporal limitations, or
limitations on relief.

As a result of SEC Rule 15¢2-2,
arbitration agreements in brokerage
house agreements between 1985 and
1987 included express disclaimer pro-
visions concerning federal securities
claims. The Arbitrators in Wiepking v.
Prudential-Bache _Securities, supra,
were empaneled under such an agree-
ment; but, all claims were directed to
arbitration by the courts and, so, all
claims were decided. In post-Award
proceedings, the Sixth Circuit found
the disclaimer language to be clear inits

cont'd on page 7
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intent that the right to litigate the fed-
eral securities claims should have been
preserved. It, therefore, vacated that
portion of the arbitration Award which
dealt with the federal securities claims
and remanded the case to the trial court.

An interesting aspect of this deci-
sion concerns the scope of appellate
review applied. Had this been an ap-
peal of a simple confirmation order,
appellants would have been working to
overcome an “abuse of discretion”
standard. Because the Court was re-
viewing, within the confirmation order,
an earlier motion by the trial court
compelling arbitration of all claims, de
novo review was deemed appropriate.
In this way, the institutional inhibitions
generally operative in the review of
arbitration Awards are short-circuited
by the collateral challenge.

This point is made most strikingly
by the surprising result in Clark v.
Merrill Lynch, 4 SAC 4(13). If jury
verdicts are regarded with a deference
akin to that of arbitration Awards, they
will, nevertheless, succumb as easily to
the different standards applied in a
collateral attack. In Clark, a $1.6 mil-
lion jury verdict fell, when Merrill
Lynch appealed, post-trial, the refusal
of the trial court to order arbitration of
federal securities claim. Again, a Rule
15¢2-2 disclaimer provision was at
issue, but the Fourth Circuit held that
such provisions, following the rescis-
sion of Rule 15¢2-2, should not operate
to prevent arbitration of all claims in
arbitration.

Temporal limitations were the
occasion for vacatur in Edward D.
Jones & Co. v. Sorrells, 4 SAC 10(7).
NASD arbitration rules provide that
claims over six years old are not eli-
gible for arbitration with that forum.
The Seventh Circuit held in Sorrells
that claims by a customer, which were
heard and decided in arbitration, should
not have been considered by the Arbi-
trators. Since the claims were outside
the temporal scope of the agreement,
the Court was compelled to vacate the
Award. That the Arbitrators reported
their implicit decision to the contrary in

a clarification of the Award was not
deemed determinative of the issue.

Controversy continues to swirl
about limitations on the types of relief
available to Arbitrators. Fahnestock v.
Waltman, 4 SAC 3(12), and Barbier v.
Bendelac, 4 SAC 6(13), are two well-
known Second Circuit decisions, va-
cating punitive damage awards as-
sessed in New York Stock Exchange
Arbitrations. Both arbitrations were
New York-based and both vacatur
decisions followed to some degree the
New York rule against investing Arbi-
trators with punitive damage authority.
Garrity v. Lyle Stuart, Inc., 40 N.Y.2d
354 (NY 1976). Fahnestock held that,
absent agreement between the parties
to allow punitives, cases before the
Court on diversity jurisdiction require
adherence to state law. Barbier arrived
at a similar holding, but one based upon
the presence of a New York choice of
law clause in the agreement.

Authority to assess attorney fees in
arbitration has also come under fire,
especially in Florida. In Linehan v.
Wolff, 4 SAC 9(17), a Florida state
court vacated the attorney fee portion of
aNASD Award, as beyond the scope of
the Arbitrator’s powers under Florida
law. Even though the Federal Arbitra-
tion Act was applicable to the dispute,
noted the Court, it did not “occupy” the
field to the extent that it nullifies state
law.

Arbitrator Omissions

Ironically, the omission attributed
to the Arbitrators in Robbins v. Thom-
son McKinnon, supra, was their failure
to award attorney fees in line with statu-
tory requirements. Attorney fees were
specifically denied in the Award, de-
spite a finding of state securities viola-
tions. Under Alabama securities law,
the imposition of attorney fees is man-
datory, the Courtruled, and it, therefore
modified the Award accordingly.

In arelated case, Robbins v. Paine
Webber, 4 SAC 2(15), decided by the
same federal district court, an Award in
petitioner’s favor was vacated, on
grounds that the Arbitrators failed to
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compel material testimony and mani-
festly disregarded the law. According
to the Court, the Arbitrators’ findings
disclosed an implicit finding of fraud,
upon which RICO damages should
have been assessed. Failure to award
treble damages, together with the omit-
ted testimony, warranted vacatur.

Robbins v. PWI was recently re-
versed by the Eleventh Circuit, as noted
above. The Courtof Appeals eschewed
“manifest disregard,” as grounds for
vacating an Award, unless no rational
ground for the Award can be inferred.
Astothe omitted testimony, correspon-
dence from petitioners to the Arbitra-
tors on a postponement request ex-
pressed the view that the very same
testimony was unimportant. Given this
statement from petitioners, the Court
thought second-guessing the Arbitra-
tors’ evidentiary ruling was imprudent.

Failure to consider a request to
reopen hearings, when the rules so
provided and the request was timely
made, led the Courtin Brown v. Taylor,
4 SAC 10(5), to remand the case to the
Arbitration panel for consideration of
the evidence proffered by the Peti-
tioner. Vacatur was not necessary, said
the Court, since the integrity of the Ar-
bitrators and the procedure followed at
hearing were not in question.

Inthelastdecisionin this category,
the Arbitrators declined requests by pe-
titioner in Western Employers Ins. Co.
v. Jefferies, 4 SAC 12(17), to provide
findings of fact and conclusions of law
with the Award. In this case, though,
the parties had specifically agreed in
the arbitration provision that the Arbi-
trators would do so. It is incumbent
upon Arbitrators to observe the agree-
ment to arbitrate, as written, ruled the
Ninth Circuit. The Arbitrators’ failure
to provide the requested “opinion” was
grounds for vacatur.

Arbitrator Commissions

Szuts v. Dean Witter Reynolds, 4
SAC 3(16), also presented a situation
where the Arbitrators failed to comply
with express provisions in the agree-

cont'd on page 8
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ment to arbitrate. In Szuts, one of three
Arbitrators was disqualified in the

midst of proceedings; in response, the
American Arbitration Association in-

. voked SAR Rule 20, which permits the

remaining two Arbitrators to decide the
case, “unless the parties agree other-
wise.” The Eleventh Circuit vacated

the Award rendered by the two Arbitra-

tors, on Dean Witter’s petition, because
the agreement between the parties
contained specific provision for three
Arbitrators.

Compelling Respondent to attend
hearing, despite requests for a post-
ponement to retain counsel, was
deemed grounds to vacate the Awardin
the Linehan case, supra. No circum-
stances were described, but the opinion
concludes that “sufficient cause” ex-
isted to grant the postponement re-
quest. Given this circumstance and the
improper assessment of attorney fees,
mentioned earlier, the Court remands

“the dispute to the NASD for further
proceedings.

Finally, the case of Rotfeld v,
Boenning & Scattergood, which ap-
peared in SAC’s 1990 review of Award
challenges, reappeared in the 1991 case
decisions. In this decision, 4 SAC
5(17), the same federal court which
vacated the NASD Award on Respon-
dent’s petition in 1990, vacates a sec-
ond Award, this time on Claimant’s
petition. Finding no “factual support”
and no explanation from the Arbitra-
tion Panel for the round sum of $10,000
awarded on the claim, the Court opines
that it can require an explanation from
the Arbitrators “to permit effective
judicial review.” The dispute was then
remanded to the same panel for further
-proceedings.

The Post-Award Landscape

The principle of finality is integral
to arbitration’s distinct character., If
finality is compromised to too great a
degree, the process loses its fundamen-
tal advantages over litigation. Notonly
will the benefits arbitration affords to
disputing parties be sacrificed, but the
mechanism itself will be co-opted into

8-

the litigation machinery and become
just one more grinding wheel in the
judicial mill. (See, generally, “Learn-
ing to Live ... in a Post-McMahon
World," by C. Edward Fletcher, 1 SAC
5(10)) & 1 SAC 9(8)).

There is certainly considerable
evidence that this “melding” process is
already underway. Pre-arbitration liti-
gation is still prevalent; in fact, Claim-~
ants will sometimes realize tactical
advantages by entering arbitration viaa
court order (see, e.g., “Dealing with
Time-Bar Issues,” 4 SAC 10(12)). Pre-
arbitration litigation broadens the pos-
sibilities for post-Award litigation, by
supplying the predicate for a potential
collateral attack. Others will use pre-
arbitration litigation to enhance discov-
ery (See Eppenstein article, 4 SAC
11(6)).

Tactical advantages may also be
realized in the post-Award process.
Award challenges are on the increase,
as one can see from the statistics pre-
sented here — or by reading the news-
papers, where each report of a large
securities award is accompanied by the
announcement of an “appeal.” In Flor-
ida, because of the “60-40 rule, post-
Award proceedings are becoming a
necessary concomitant to the issuance
of any Award that assesses punitive
damages. In this manner, what starts as
an exception can become common-
place — what looks to be a tactical
advantage in one case can soon become
a costly strategic necessity in many
cases. )

How Limited Review?

Scrutinizing Award challenges for
clues to judicial fidelity to the prin-
ciples of limited review helps one
gauge the pace of this “melding” proc-
ess. This review of Award challenges
from our 1991 “Articles & Case Law”
summaries reveals much. First, the
number of challenges may be up, but
the percentage that met with success
has dwindled a bit. Moreover, there do
not appear to be any institutional or
regional problems that are generating
challenges. The challenges are distrib-
uted over every active securities arbi-
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tration forum — among the vacated
Awards are six from NASD, 3 from
NYSE, and 1 from AAA. The vacaturs
are widely spread over many situs
states. Only one of the twelve vacatur
orders comes from a state court and no
one situs state is represented more than
twice among the successful vacatur
attempts.

There is also some good news in
the nature of the vacaturs and the
courts’ tolerance for frivolous actions.
There were no vacaturs for arbitrator
bias among the case decisions sur-
veyed. The courts were also circum-
spect when reviewing evidentiary rul-
ings. Very little second-guessing was
apparent and most of the vacaturs dealt
with more general issues, rather than
those specific to the dispute at hand.
Vacaturs were most numerous on is-
sues relating to the scope of the arbitra-
tion agreement, while party invitations
to find “misconduct” in arbitral rulings
were rarely accepted.

In at least three cases, the courts
actually levied some form of sanction
cont'd on page 9

SECURITIES ARBITRATION
COMMENTATOR - Editor and
Publisher: Richard P. Ryder,
P.O. Box 112, Maplewood, N.J.
07040. Business Office: 14
Highland Place (G), Maplewood,
N.J. 07040 (201) 761-5880.
FAXNo. (201) 378-8747. Copy-
right © 1992 Securities Arbitra-
tion Commentator. No part of
this publication may be repro-
duced in any manner without the
written permission of the pub-
lisher.

SUBSCRIPTION
INFORMATION: The Securi-
ties Arbitration Commentator is
published 12 times per year. Sub-
scription Rates: One year - $228
Regular Rate. QOverseas sub-
scribers, please add 10% for addi-
tional postage and handling.
Back issues available to subscrib-
ers only at $15 per issue.




Securities Arbitration Commentator

POST-AWARD cont'd from page 8
against moving parties for frivolous
petitions (Anshen v. Jefferies & Co., 4
SAC 9(15); Rhoades v. Powell, 4 SAC
1(17); and Rostad v. Investment Man-
agement & Research, 4 SAC 2(15)). In
several other cases, sanctions were re-
jected, but only after close examina-
tion. Finally, the Eleventh Circuit indi-
cated strong support for limited review,
in reversing the vacatur of the Robbins
v. PaineWebber Award. This is espe-
cially noteworthy, since dicta in some
earlier decisions have suggested amore
activist stance by that Court(e.g., Ains-
worth v. Skurnick, 3 SAC 9(11))(quite
common to remand Awards to Arbitra-
tors for clarification); Kane v. Shear-

son, 3 SAC 10(11)(apparent de novo
review of arbitration Award)).

Looming as negatives are the ten-
dency to consider discovery rulings by
Arbitrators as possible grounds for
“misconduct” reviews and the “loop-
hole” to de novo review when appeal-
ing collateral challenges. We also
noted that of the twelve successful
vacaturs, seven came from federal cir-
cuit courts, five of which reversed
Award confirmations below. The
Rotfeld decision, where the reviewing
court seems determined to vacate arbi-
tral determinations until they get it
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“right,” is hopefully an aberration.
There, the Court, in remanding for fur-
ther explanation applied additional
pressure, as we read it, by vacating the
Arbitrators’ second Award before
sending it back to the forum for “further
proceedings” consistent with its opin-
ion.

Left-Over Issues

The tendency in some of the
“Exceeding Power” cases to scale back
Arbitrators’ ability to providerelief and
to interpret time-limitation provisions
will leave claims or certain types of
relief in a confused state. Where puni-
tive relief, attorney fees, or other types
of relief are deemed outside the Arbi-
trators’ purview, will there be post-
Award recourse to the courts or will
such relief be deemed waived by the
election to arbitrate? Will claims de-
clared ineligible for arbitration become
litigable or be barred? The answers
seem to go both ways, depending upon
the type of relief or excluded claim.

If arbitration is not permitted to
deal with these issues, then the process
loses either way. If such issues remain
litigable, then parties are forced to
forego the benefits for which they bar-
gained by opting for arbitration. If they

NAME
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are barred on waiver or election of
remedies theories, then Claimants will
feel confined to an inferior forum.
Florida courts that have held attorney
fee determinations to be outside the
Arbitrators’ authority have devised a
two-step process to permit judicial
application following arbitration to set
afee award. See, e.g., Raymond James
v. Wieneke, 3 SAC 1&2(16).

On the six-year eligibility ques-
tion, a federal district court in New
York has held that a forum’s decision to
reject an investor’s claims as outside
the six-year eligibility period “leaves
him without remedy. Plaintiff may not
seek an alternate forum when under the
express language of the provision,
plaintiff had a choice of fora, either the
AAA or the NYSE, and voluntarily
selected the NYSE. Now that the
NYSE has dismissed his claims as
time-barred, plaintiff may not procure a
second forum to entertain his claim.”
Castellano v. Prudential-Bache, 3 SAC
9(12).

In Rule 15¢2-2 cases, courts have
commonly bifurcated federal securities
claims, where such claims were
deemed outside the scope of the arbitra-

tion agreement. In A.G. Edwards v.

cont'd on page 10
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Smith, 4 SAC 10(2), federal securities
claims were revived following the arbi-
tration of claims relating to the same
transactional events. Collateral estop-
pel may be a question (See Coffey v.
Dean Witter, 3 SAC 11(10)), but there
has been no discussion in these cases
abouta waiver. Nevertheless, the bifur-
cation, as with the two-step, arbitra-
tion-litigation procedure for Florida
attorney fees, is an inefficiency born of
a curtailment of the Arbitrators’ pow-
ers.

What about punitive damages? No
reported cases were found in the secu-
rities field that deal with subsequent
attempts to litigate punitive damage
claims to supplement actual damages
won in a precedent arbitration. The
question will no doubt arise and be
addressed by the courts; again, though,
the answer will not assist arbitration’s
objectives, no matter which way it
goes.

The purpose here is not to argue
with the interpretations reached in
these court decisions. The purpose is to
underscore the impact that fragmenta-
tion of claims or of available relief will
likely have upon an efficient and final
resolution of people’s disputes. With-
out the prospect of a full and complete
airing of the dispute within the arbitra-
tion milieu, parties will have less rea-
son to turn to arbitration.

Re-Litigation

Finally, there is the prospect,
largely theoretical, but nevertheless
daunting, that the courts may from time
to time determine that arbitration of a
dispute does not foreclose subsequent
litigation of the same matter. Inits 1983
opinion in McDonald v. West Branch,
466 U.S. __, 288, the U. S. Supreme
Court repeated a theme that has contin-
ued to cast doubt upon the preclusive
effect of a prior arbitration: “Because
federal courts are not required by stat-
ute to give res judicata or coliateral-
estoppel effect to an unappealed arbi-
tration award, any rule of preclusion
would necessarily be judicially fash-
ioned.” Thus, a case-by-case analysis
appears to be the Court’s prescription.

10
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In a securities context, the Court,
in Dean Witter Reynolds, Inc. v. Byrd,
470 U.8S. 213 (1985), cast further doubt
upon the finality a dispute decided in
arbitration might enjoy. “We believe
that the preclusive effect of arbitration
proceedings is significantly less well
settled than the lower court opinions
might suggest....
McDonald also establishes that courts
may directly and effectively protect
federal interests by determining the
preclusive effect to be given to an arbi-
tration proceeding.”

The case law encountered in this
area generally favors the notion that a
precedent arbitration serves to bar sub-
sequent litigation of the same claims or
issues. In Nagle v. Franzese, 4 SAC
2(14), a New York federal court gave
full preclusive effect to an earlier arbi-
tration on issues that were within the
agreement to arbitrate. The principle
was also credited in A.G. Edwards v,
Smith, supra, although the Court found
that the federal securities claims at is-
sue were outside the scope of the agree-
ment and, thus, not precluded.

In Marshall v. Green Giant, 4 SAC
11(13), the Eighth Circuit upheld the
application of collateral estoppel, on an
offensive basis, to five claimants
whose claims matched those of a victo-
rious disputant in a contract dispute
decided in arbitration. Res Judicata
principles were applied defensively by
an individual employee, who was sued
by an investor who had recovered part
of his losses from the broker-dealer
employer in a prior arbitration, even
though the employee was not a named
party in the arbitration. Quziel v.
Coyle,4 SAC1(17). But, see, Dickler
v. Shearson, 4 SAC 7&8(14)(Collat-
eral estoppel and res judicata principles
do not apply to arbitration).

Employment claims generally and
discrimination claims particularly are
now arbitrable, at least in a securities
context, as a result of the Supreme
Court’s decision in Gilmer v. Inter-

state/Johnson Lane Corp., 4 SAC 3(1).
The Court distinguished a line of cases

in the collective-bargaining context,

Significantly,
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which include McDonald, on the issue
of re-litigation of federal employment
claims, but it did not overrule this ear-
lier precedent. Given the strong federal
interest in these individual rights and
their constitutional overtones, the ap-
plication of res judicata principles may
prove especially difficult for a federal
court to embrace, where re-litigation of
arbitrated discrimination claims comes
before it.

InFeinberg v. Bear Stearns (4 SAC
10(11)), for instance, a New York fed-

eral court compelled arbitration of Title
VII and state discrimination claims, but
also cited the Alexander-Barrentine-
McDonald trilogy for the proposition
that: “[p]laintiff therefore will not be
precluded from having her claim heard
in this forum and the Court will deter-
mine what weight to give to the arbitra-
tors’ decision.” (But, see, Sacks v.
Richardson Greenshield Securities,
Inc., 781 F. Supp. 1475 (E.D. Cal., 12/
26/91)(former employee was not en-
titled to trial de novo on her gender
discrimination claim, which had been
been dismissed in a precedent arbitra-
tion).

Conclusion

The Federal Arbitration Act per-
mits confirmation and vacatur motions
to proceed in either federal or state

cont'd on page 11
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court. Some diversity of approach
within a tolerable range, is to be ex-
pected as courts consider applications
to review arbitral Awards. To know
whether a particular decision repre-
sents mainstream judicial thinking or
an aberrant opinion is difficult. The
decisions reviewed above contain both
expressions of fidelity to the concept of
limited review, as well as examples of
judicial intrusion.

The review does indicate (assum-
ing our survey sample is adequate) that,
of the 2,000-2,500 Awards rendered by
securities arbitration forums in a one-
year period, only a very small number is
actually challenged and fewer are over-
turned. At the same time, the opinions
thataccompany the disposition of vaca-
tur motions signal much about the
degree of finality we can expect for
future Awards. One need read only a
few such decisions before understand-
ing that FAA Section 10’s text has a
disturbing elasticity.

The principle of finality, which
secures, in good part, the qualities of
efficiency and simplicity in arbitration,
may be compromised not only by (1)
direct judicial oversight of Award re-
sults, but also by other factors. If, for
instance, (2) clean-up litigation is made
commonplace by judicial restrictions
limjting Arbitrators’ authority to deal
effectively with the whole dispute be-
fore them, then finality will suffer. (3)
Courts are empowered to determine the
preclusive effect of precedent arbitra-
tions on subsequent litigation. Liberal
re-litigation of decided arbitral dis-
putes could quickly impede people’s
willingness to follow a two-step proc-
ess, where only one step counts.

These are the forces one sees at
play in areview of this past year’s case
decisions. It is an effective balance
among these concerns and forces that
will ensure a vital role for arbitration in
the future resolution of securities and
commodities disputes.

In Brief

Vacating Multiple Damages:
Multiple damages under a Massachu-
setts Consumer Protection Act, M.G.L.
c. 93A, § 11, cannot be awarded in an
arbitration proceeding, according to a

recent Massachusetts Superior Court -

decision, TPS/Total Property Services,
Inc. v. Lockwood-McKinnon Co., Inc.,
No.91-949 (Mass. Super. Ct., 2/27/92).
Attorney fees can be awarded, the
Court ruled, but only when special
provision is made in the agreement.
Such a provision was not present here.

In a construction arbitration before
the Court on cross-motjons to confirm
and to vacate the Arbitrator’s Award,
Claimants won actual damages, a mul-
tiple thereof, and attorney fees. The
Court vacates both the multiple damage
and attorney fee portions of the Award.
Massachusetts follows the Uniform
Arbitration Act, which ‘“has been inter-
preted by the Supreme Judicial Court to
prohibit a party from recovering statu-
torily mandated attorneys’ fees in-
curred in connection with an arbitration
[absent a special agreement to the con-
trary].... The arbitrator exceeded his
authority by including attorney’s fees
as part of the award.”

Punitive damages are not gener-
ally available in Massachusetts. A
“specific statutory provision” is neces-
sary. Ch. 93 A allows for the doubling
or trebling of actual damages and was
likely relied upon by the Arbitrator in
this case. Since multiple damages are
akin to punitive damages, they too
should be awarded only when statuto-
rily sanctioned. Language in Ch. 93A
referring to judgments that contain
multiple damage awards make it clear
that only the courts can award multiple

damages under Ch. 93A. “Where, as

here, an arbitrator’s award arises out of
the occurrence underlying the c. 93A
action, such an award is not a ‘judg-
ment’ within the meaning of the stat-
ute.” Thus, Claimants’ multiple dam-
age awards are reduced to actual dam-
ages only. While the Court acknowl-
edges the “‘chilling effect’” this ruling
may have upon commercial arbitration,
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it believes the remedy to the quandary
must lie with the Legislature.

AAA Clauses: The American
Arbitration Associaiton has released a
new publication designed to help par-
ties draft arbitration clauses to suit their
specific situations. While broker-deal-
ers are somewhat limited by SRO Rules
and industry practice when shaping
standard customer agreements, the
samples provided in the new publica-
tion may stimulate some innovation or
simply be useful in other contexts (e.g.,
stipulated arbitration, institutional con-
tracts, etc.). Customized examples
have been crafted by AAA or outside
parties to deal with Mini-Trials, Media-
tion, Provisional Remedies, Escrow
Provisions, Consolidation, Discovery,
Written Opinions, Appeals, Interna-
tional Disputes, etc. The pamphlet,
entitled “Drafting Dispute Resolution
Clauses: A Practical Guide,” is avail-
able from AAA directly. Tel: 212-484-
4000.

Limiting 10b-5 Actions: Since
Congress added Section 27A to the
Securities Exchange Act of 1934, in an
effort to curb the retroactive impact of
the Supreme Court’s Lampf Pleva deci-
sion (See Bertz article, 4 SAC
7&8(10)), the constitutionality of the
provision has been under judicial re-
view. Readers interested in the argu-
ments used by the parties on both ends
of the argument should read Hindler
Inc. v. Telequest, No. 89-0847 (S.D.
Calif., 4/92), which upheld the provi-
sions’ constitutionality, and In_re:
Brichard Securities Litigation, 92
Daily Jnl. D.A.R. 4825 (N.D. Calif., 3/
92), which declared invalid the law
changing Lampf Pleva’s retroactive
effect.

The Securities and Exchange
Commission has taken an amicus posi-
tion in an 11th Circuit case (Henderson
v. Scientific-Atlanta, Inc., No. 91-
8938, in support of Section 27A’s con-
stitutionality (24 Sec. Reg & L. Rep.
411 (3/27/92). Recently, the Supreme
Court dealt with a petition for certiorari
regarding a 10th Circuit case, Anixter
v. HomeStake Production, sub. nom.,

cont'd on page 12
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